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BOOK REVIEWS. 

Eugene Untermyer, Editor-in-Oharge. 

Cook on Corporations. By William W. Cook. Seventh Edition. 
Boston: Little, Brown & Co. 1913. Five Volumes, pp. lxxii, 4984. 

It is superfluous to remark that Cook on Corporations is of use 
to the lawyer. Nevertheless, the work is found wanting as a scientific 
treatise, although as a digest of corporation case law it is useful and 
generally accurate. The seventh edition is characterized first, by 
being enlarged to five volumes; second, by the addition of a collec- 
tion of forms; third, by the presence of "more than 60,000 personally 
digested 'and pertinent citations;" fourth, by extensive elaboration of 
several topics, including Watered Stock, Ultra Vires Acts, Stockholders' 
Suits, and Dissolution. 

As a digest, Cook on Corporations is satisfactory, though some 
unjustifiable omissions may be noted. One looks in vain for a citation 
of the late Mr. Justice Lurton's classical opinion in Mallory v. Hanaur 
Oil Works (1888) 86 Tenn. 598, 8 S. W. 396, in the section entitled: 
"A Corporation Cannot be a Partner in a Partnership." (Sect. 678). 
The case is cited only in the chapter on "Trusts and Unincorporated 
Joint Stock Associations," though the decision rests solely on the 
proposition, whether sound or unsound, "that a corporation has not 
the power to enter a partnership, either with other corporations or 
individuals." In the widely-discussed case of Harris v. Independence 
Gas Go. (1907) 76 Kan. 750, 92 Pac. 1123, the court declared that 
"neither party to even an executory contract should be allowed to 
defeat its enforcement by the plea of ultra vires." This doctrine is 
not only logical, just in result, and simple in application, but is in 
line with the de facto doctrine in frowning upon collateral attack. 
Cook cites this decision (§ 694, p. 2324) but in no manner refers to 
the above proposition nor to the soundness of its tendency. 

The distinguishing feature of the fifth edition lies in its bulk. 
The work merely illustrates the modern tendency to elaborate at the 
expense of conciseness, which explains why so many recent editions 
and recent law books can proudly boast of their imposing bulk of 
four, five, and even six and seven volumes. On a quantitative analysis, 
they all surely measure up to the mark. But if this easier method 
fails when subjected to a qualitative test, the consequent moral is 
obvious. 

One of the effects of this tendency to expand is a habit of repeti- 
tion. Cook, Vol. TJ, § 624, p. 1903, reads: "In New York under the 
statute authorizing the attorney-general to bring suit to remove direc- 
tors and other corporate officers for misconduct, he may commence 
suit to remove them as directors and also as officers for issuing stock 
without consideration." This identical sentence, word for word, .ap- 
pears also in Vol. Ill, § 711, pp. 2434-5. The only change is that 
the words, "In New York," are followed by a comma. Sect. 624, 
from which the first extract is taken, is headed: "Acceptance and 
resignation of office and failures to elect directors — Removal of 
Directors." Sect. 711, containing the same extract, is headed : "Stock- 
holders cannot change the directors except at elections." Other in- 
stances of repetitions may also be cited. 



616 COLUMBIA LAW REVIEW. 

Enough has been said to afford insight into the merits and demerits 
of the seventh edition of this work. The publishers have well per- 
formed their part; paper, printing, binding, and general form are 
all above the ordinary, while the table of cases and the index seem 
accurate. It is only to be wished that one-half the industry, ability 
and energy devoted to the elaboration of this volume had been spent 
on its condensation. 

I. Maurice Wormser. 

History of Roman Private Law. Part II: Jurisprudence. By 
E. C. Clark, LLD. of Lincoln's Inn, Barrister-at-Law. Regius Pro- 
fessor of Civil Law in the University of Cambridge. Cambridge: 
Cambridge University Press. 1914. pp. Yol. 1, xiv, 1-432; Vol. 2, 
433-802. 

The first part of this work, the "Sources," appeared in 1906. This 
second part is more truly described by its second title than by its first ; 
it is not so much a history of the development of Roman ideas as an 
essay on general jurisprudence. How far the author strays alike from 
Rome and from private law appears from what is by far the longest 
chapter, that on "Law and the State," which is chiefly devoted to a 
detailed examination of modern constitutions. 

A glance over the table of contents suggests that Professor Clark 
attaches a considerable importance to the jurisprudential generaliza- 
tions of the ancients. Beside such modern headings as "Definition of 
Positive Law," "Morality and Law," "Rights and Duties," we find 
"lux and Lex" "lux Scriptum," "Ius non Scriptum," "Personae Res 
Actiones." "Duties and Obligationes" are the subject of one chapter 
(or section, as the author prefers to call it,) though it is acknowledged 
that the terms are not commensurate; the section entitled "In rem 
and in personam" combines discussion of the ancient actio with that 
of the modern "right." In short, Professor Clark bases his jurispru- 
dential doctrine on ancient as well as modern formulas. 

The attempt is interesting but not justified by the result. The 
modern formulas are based on theoretical, the Roman on practical con- 
siderations. Some of the latter are for us applicable and valuable, 
but they stand on a different plane from the former. "Duties" is a 
universal, "obligationes" a limited term. The distinctions between 
ius and lex, between written and- unwritten law, are matters of termi- 
nology, not of fundamental importance. The trichotomy of persons, 
things, actions, which constitutes, at best, a rough classification, as 
Sir F. Pollock has said, is one in which the importance of the first 
member is distinctively Roman. Explanation of such subjects is part 
of the explanation of the Roman legal system; explanation of the 
nature of law, of the nature of duties, rights, and wrongs deals with 
the fundamental material of universal law. The terms in rem and 
in personam have been made part of that material only by discarding 
the procedural foundation on which the Romans established them and 
applying them to the consideration of rights in general. In short, the 
basis of Professor Clark's exposition consists of two disparate elements, 
which a simultaneous treatment serves rather to confuse than to clarify. 

Lack of perfect clearness arises also from the author's method of 
exposition. The sub-title, "A Comment on Austin," attached to his 
"Practical Jurisprudence," might equally well have been employed for 
the present work. Whether or not beginners in the study of juris- 
prudence should commence with Austin, it is certain that the frequent 



